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A Radio Independent’s Guide to

Terms of Trade

Disclaimer:  This guide is for informational purposes only and should not be used as a final source for resolving disputes or confirming problems.  RIG, and the authors cannot be held responsible for any legal or financial problems that occur.  RIG recommends that is you are unsure about your responsibilities that you contact the BBC Business Affairs team immediately.

USERS GUIDE TO THE NEW TERMS OF TRADE

Prepared by the Radio Independents Group for its members

N.B.  This document will be updated regularly and the most recent edition can always be accessed on the RIG website at www.radioindependentsgroup.org .

Usual disclaimer: we’ve tried our best to highlight the most important points of the new Terms of Trade and offered advice where appropriate, but it is every individual company’s responsibility to understand, interpret and check their contracts and seek legal advice if they are in any doubt.
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Commissioning Specification

This is a new document that is part of a much-expanded “Special Terms” and is a sensible response to the abolition of “All Rights” contracts.  There are a number of matters you may need to flag up at the time a contract is being discussed and you need to be aware of the implications of certain things the BBC may put into the Commissioning Specification:

A: Matters you need to flag up:

ANYTHING which may limit the BBC’s ability to fully exploit the rights licensed from you, for example:

(1) writers

(2) actors

(3) musicians

(4) literary copyright holders

(5) third-party archive holders

(6) other third-party material

(7) pre-existing or concurrent offers of same idea to other networks (eg independent television)

B: Matters you need to watch out for:

(1) insurance

(2) full-length interviews

(3) photographs

C: Implications you need to be aware of

(1) the BBC will have the right to 30% of your net proceeds from exploitation of the programme.  Since that is not just re-sales of the programme to other markets, but any related items such as toys, books etc be sure you accept that before contracting (or even offering?) a radio programme.  It may be better to pursue the other product and get that to market first – such as the book or the CD release – and only then offer the radio programme.

(2) The BBC will also have the right to insist on branding and approval of the final product.  Again you may prefer to get your product on the market first.

(3) The BBC will have an exclusive option on a TV version for 9 months after broadcast.  Again maybe pursue the TV option first?  In theory this only applies to an option on “the format” but the definition of “format” is so broad it could apply to any programme so beware.  Worth haggling at the contract stage as really the BBC is mainly concerned with things like new comedies that they help develop (?)

Further exploitation

Although we now have nearly all the distribution rights back, there are some we haven’t got, some uses that we need to seek prior BBC consent for, and almost all net proceeds will have to be divvied up with the BBC:

We haven’t got:

(1) BFBS rights: Worldwide have the distribution rights for sales to BFBS, though RIG has yet to agree distribution terms with WW.

We need prior BBC consent for:
(2) exploiting our audio-on-demand rights 7 days after tx – consent will “not be unreasonably with-held” unless for example we want to set up something that looks like a rival broadcaster

(3) setting up a commercial website based on the programme – again consent will normally be forthcoming provided it doesn’t damage the BBC’s own programme-related site, or bring it into disrepute etc

(4) anything with BBC branding on it, and they will generally insist on BBC branding!  Branding Guidelines being revised for radio.

(note: BBC making a lot of work for their contracting departments by the above, so it may quickly become rather less onerous than it appears now)

Dividing up the proceeds:
(4) the general rule is subtract reasonable costs (eg admin, marketing, technical) then keep 70% of the profits and hand over 30% to the BBC.  That applies to most exploitation of the programme, eg by selling audio cassettes, commercial audio-on-demand, programme-related merchandise, etc.  Books are a special case, and will depend on the extent to which tied into the programme – we would strongly recommend clarifying the book position at the outset for any programme idea with book potential.  You might like to consider whether to go for the book first, then turn it into a radio programme …

Special Terms
N.B. Remember the BBC will normally complete this, but you need to make an input too.

The first part of this Users Guide above lists the general considerations.  Now we take you through the specification section by section.

The first two pages are the cover sheet and the details of the contracting parties – straightforward admin details

“Schedule 1, Special Terms” starts on page 3

1: BBC Representatives, straightforward

2: Licence Fee, check this! Occasionally figures get garbled between RAP budget and contract.  Check cash-flowing option is as agreed.

3: Contributor rights – pre-paid uses:  this is a CRUCIAL section.  The box in 3.2 should have details such as “Artists: 1 origination and 1 repeat within two years” (or whatever applies). This is where you must ensure that any contributor rights more restrictive than your 10/15-year licence to the BBC are noted.  Otherwise you could end up paying the residuals and unable to reclaim them from the BBC.

4: Agreed Recoupments: ie money to be repaid to the BBC -- usually “none”.  Will only apply if BBC has funded something in advance such as trade mark registration (see General Terms 12.2.3 and 16.5.3.2). 

5: Variations to General Terms: your chance to vary anything you still don’t like in the General Terms, depending on your bargaining power, negotiating skill and chutzpah.

6: Special Provisions: a bit like section 5 really.  The BBC will use it to add their requirement for an Executive Producer for Radio 4 programmes.

Schedule 2 Commissioning Specification

1: Editorial Specification: mostly straightforward, just needs details checking.  Not the box “Scripts approved at Commissioning Stage” – normally “no” should be ticked (originally BBC wanted ALL programme scripts approved and we explained it doesn’t work like that in feature making)

2: Production Brief: this is mainly compliance related.  Again we’ve made this less sweeping than originally proposed – “pre-production consultation” has to be specified here, if appropriate, rather than a blanket requirement.  Don’t accept “any additional insurance required” without checking you can get it and it’s affordable.

3: Key Approvals:  this is where the BBC will specify the names of any Key Agreements that it needs to approve before you sign them with the Key Talent.  Hopefully they will usually not specify any names – it’s going to mean a great deal of work for the BBC otherwise, so ought to be self-limiting.  HOWEVER this can be a 2-way process – if you know someone is key to your programme and say the agent is driving a hard bargain, you could suggest it is made a “Key Approval” item and get the help of the BBC in drawing it up.

4: Underlying Rights: another CRUCIAL section!  As with contributors make sure that the Rights in any Underlying Material are specified here, particularly if less than the 10/15-year licence period (as they usually will be).  Remember to highlight all restrictions, eg territorial as well as duration.

5: The Production Account: yet another item the BBC originally had as a blanket requirement.  We explained radio productions are mostly too small to need or justify this, so it’s now an option, and not one that should be required for most programmes.

6. Delivery and Technical Requirements: 

p.7: “Tape Delivery” (the programme), “Full Delivery” (everything including paperwork) and “Delivery Format” should be straightforward.

p.8 “Support Materials”: note Photos (if agreed) – our emphasis!  We should not routinely be expected to supply photos, unless budgeted for.   “Interview Clips” are OK, and normal, but “full length interviews” should only be specified in exceptional cases – this must not become a routine blanket requirement for all our audio material (for journalistic, ethical and copyright reasons).

p. 8 “Paperwork”: straightforward

p.8 “interactive requirements”: particular vigilance required here!  This is where the original blanket demand for pictures and full-length interviews came from.

7. Insurance: the advice “tick only if required” is important!  In most cases we expect all these to be ticked “no”.  Again was originally a blanket requirement, until we showed that such insurance is not usual for radio productions and almost unobtainable anyway.

Schedule 3 Relevant BBC Websites

Many of these are undergoing revision – do let us know of problems finding what you want and we’ll feed them back to the BBC

Schedule 4: Compliance Form

We’re sorry – we’d have buried this if we could!  At least we got rid of the tedious requirement to fax a copy to the Legal &Business Affairs Dept (what on earth would they have done with them all?)

