SUMMARY ADVICE TO INDEPENDENT PRODUCERS FOR RIGHTS CLEARANCE AND ROYALTIES PAYABLE FOR SECONDARY USAGE OF DRAMATIC BROADCASTS

Current Understanding
Set out below is a simple set of guidelines for Independent Radio Producers to advise them on  secondary exploitation of their drama programmes for downloads, podcasts and cds. These guidelines were created following the request by BBC Audiobooks that producers should endeavour to clear secondary rights when setting up the agreements with talent within their primary broadcast contracts so that secondary rights would automatically be available once the programme was broadcast and following the seven day period of “audio on demand” had elapsed.

The BBC has put in place various agreements with the talent: authors, actors and composers and they are set out below. In brief the general guideline is that a royalty payment should be made to the talent out of net revenue (i.e. revenue from exploitation less any sales commissions and VAT) for distribution. In broad terms the royalties payable are as follows:

	Authors
	between 6 – 7% depending on volume for original plays

& 2 – 3.5% for non substantial abridgements and translation

	Actors
	8.33%

	Composers
	8% with a minimum of 15p per individual track


For your information BBC Audiobooks are currently sharing 50% of the revenue with the Independent producers from online sales. The royalties above are payable out of the producers share.

RIG members are not bound by these agreements but they can act as a useful guide and likely to be acceptable to the talent.

Details of the above are amplified in the following pages of this summary advice to Indie producers. 
Writers

	Sketches, Commissioned Poetry/Prose and Short Stories

(In the case of Extensions – original plays and dramatisations)
	1. Worldwide Radio Distribution and Non-Theatric

5.6% Gross Receipts 

2. Audio Publication: 

Physical Product: 

Unit Sales

% of Gross Receipts

Up to 20,000

6%

20,001– 40,000

6.5% 

Over 40,000

7% 

Electronic Sales: 

Unit Sales

% of Gross Receipts

n/a

7%



	Non-Substantial Adaptations of Stage Plays, Translations and Abridgements for Reading
	1. Worldwide Radio Distribution and Non-Theatric

5.6% Gross Receipts 

2. Audio Publication: 

Physical Product: 

Unit Sales

% of Gross Receipts

Up to 15,000

2%

15,001- 25,000

2.5%

25,001- 40,000

3%

Over 40,000

3.5%

Electronic sales: Unit Sales

% of Gross Receipts

n/a

3.5%




Actors

8.33% of the net sale price (Gross less VAT and any third party commissions) paid into an actor’s payment pool and split pro rata to their fee.

Composers

The BBC has put in place a new system for clearance of primary rights – FastClear – this can be found at:

http://www.bbc.co.uk/vision/co/trng/musicfastclear/
which explains many of the questions that may arise. (Please note: Providing you are diligent in all music reporting, as always, you should not encounter clearance difficulties for the primary broadcast which is covered by the blanket agreement between the BBC and PRS.)
Be clear what is acceptable for commercial release from the very start and ensure all Primary and Secondary clearance is in place prior to initial TX.
There are, for example, a number of songs that can be cleared for primary use but will not get clearance for secondary use - e.g. the Beatles and Film soundtracks.  Under the BBC blanket agreements, The Beatles can be cleared for UK/Eire TX ONLY but must be removed from any programme destined for commercial release.

If you want to exploit subsidiary rights you will have to re-edit deleting music which does not have clearance which, in most cases, will make the revenue return uneconomic. The purpose of this guidance is not to discourage you from using these types of music within your broadcast programme; however, it is important to note that in order to make any subsidiary sales worthwhile, all clearance should be made at the time of the primary agreement.
Fastclear

In April of 2009 the BBC launched Fastclear. This was initially a music clearance system for commercially recorded music, for television, where the rules of copyright are far stricter. 

They have now made it available to Independent Radio Producers too who can check clearance on songs if they are in any doubt. 

When you receive clearance on a track from Fastclear it stipulates any further clearance given. 

The main thing to remember is, if you produce a programme for the BBC which has been cleared for the initial broadcast, and which contains no material which would jeopardise the secondary usage, providing you distribute it through BBC Worldwide and/or companies in which BBC Worldwide own a share, you are only required to pay royalties to the relevant parties. 

If, however, you want to distribute outside of BBC Worldwide, you are no longer covered by the BBC agreement. 
If this is the case, the best advice is to buy a licence from PRS.  PRS and MCPS (see below) have now merged and one licence should cover both criteria. 

MCPS does still exist within PRS but only represents the mechanical rights for physical products i.e. cds. As most of the secondary exploitation will be done through downloads, it is of decreasing relevance to further exploitation. 

Joint Podcast Licence available through PRS
This covers the use of music within a podcast; a downloadable, audio programme containing music and speech, where the music is spread throughout the podcast and where the download cannot be split into individual tracks. 

The table below outlines the 2009 fees; you will need to pay which ever is highest.

	
 Headline Royalty Rate
	8% of Gross Revenue

	Per Track Minimum
	0.15p*


 * excludes VAT

The podcast licence carries a minimum quarterly fee of £50 per quarter (excluding VAT). There is also a license for online exploitation (if below a minimum annual revenue stream of less than £6,250).

All details can be found at the PRS website:

http://www.prsformusic.com/Pages/default.aspx
Nicholas Newton

Secretary of RIG
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